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DECI SI ON ON APPEAL

This is a decision on appeal fromthe examner's fi nal
rejection of clains 1-21, which are all of the clainms pending

in this application.
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BACKGROUND
The appellants’ invention relates to a tanper-evident
seal ed package for a product, such as a wound dressing. An
under st andi ng of the invention can be derived froma reading
of exenplary clains 1 and 8, which are reproduced in the
opi ni on section of this decision.
The prior art references of record relied upon by the

exam ner in rejecting the appeal ed clains are:

Kurtz et al. (Kurtz) 3,642,126 Feb. 15,
1972
War dwel | 3,938, 659 Feb. 17,
1976
I nti ni 4,537, 312 Aug. 27,
1985

The follow ng rejections are before us for review
(1) dainms 1-7 and 16-20 stand rejected under 35 U S.C. 8§
103(a) as being unpatentable over Intini in view of Wardwell .?
(2) Clainms 1-21 stand rejected under 35 U S.C. §8 103(a) as

bei ng unpatentable over Kurtz in view of Wardwel | .

11t is apparent froma reading of the exanminer's rejection as a whol e
that the examiner's rejection is based on Intini in view of Wardwel |,
not wi t hst andi ng the om ssion of Wardwell fromthe exam ner's statement of the
rejection in the final rejection (Paper No. 12, page 2) and the answer (Paper
No. 15, page 4).
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Reference is made to the brief (Paper No. 14) and the
answer (Paper No. 15) for the respective positions of the
appel lants and the examiner with regard to the nerits of these
rejections.

OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
claims, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. As a consequence of our review, we naeke the
determ nati ons which foll ow

Rej ection (1)

| ndependent claim 1 reads as foll ows:

1. A tanper-evident seal ed package for a product

conprising a top sheet and a bottom sheet, the top

sheet sealed to the bottom sheet so as to seal the
product between the top and bottom sheets and

provi de a seal ed package, the portion of the top and

bottom sheets that are sealed to each other defining

seal ing areas, wherein at |east a portion of the top
sheet and a portion of the bottom sheet include tabs
whi ch extend beyond the sealing area? and are not

seal ed to one another, the top sheet of the seal ed

package having at | east one perforation inits
sealing area so that when the sheets are separated

21t appears that "area" should be "areas."
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from one another by relative novenent of the tabs,

the top sheet tears adjacent to the at |east one

perforation to provide an indication that the seal ed

package has been at |east partially opened.

| ndependent claim 16 contains all of the limtations of
claim1l and further requires that the seal ed package have at
| east two opposing side edges, with the at | east one
perforation being | ocated adjacent each of the opposing edges.

I ntini discloses a child-resistant tanper-evident package
adapted to contain unit dose capsules or |ike products (colum
1, lines 9-10). The package conprises a blister pack |ayer 18
having a plurality of capsule receiving pockets 22 therein. A
thin backing film 20, which is rupturable under pressure, is
adhered to the back of the blister pack |ayer. The blister
pack | ayer is sandwi ched between an outer front |ayer 12 and
an outer back |ayer 14 which nmay be formed of a single
integral menmber with a fold line or of separate pieces. The
blister pack layer 18 is sized to be smaller than the outer
front and rear |ayers 12, 14 so that layers 12, 14 may be
seal ed together to form an envel ope about the blister pack

| ayer.



Appeal No. 2000-1313
Application No. 08/797,478

The outer front layer 12 of Intini conprises a plurality
of tab sections 32, 38 defined by die cuts 34, 40. The outer
back | ayer 14 has a series of renpvabl e panels 44 and tear
sections 50 adapted to act in conjunction with the tabs 32,
38. Access to capsules C within pockets 22 may be had by
grasping a tab section 32 and tearing back to renove panel 44.
As a result of the secure adhesion of the outer back |ayer 14
to film20, the material form ng panel 44 del am nates as
illustrated in Figure 10. Thus, a portion of the materi al
form ng outer back |ayer 14 remains adhered to film 20,
thereby requiring a greater force to expel a capsule fromits
pocket so as to prevent nost children from acconplishing the
sane (colum 5, lines 35-46).

War dwel | di scl oses a peel abl e package of pharmaceuti cal
products such as sterile surgical dressings and surgical kits.
The package is formed by a paper substrate 12 and a plastic
cover |layer 14 bonded together by a bonding system 18. The
paper substrate 12 and plastic cover |layer 14 extend beyond
the seal line to formrespective pull tabs 24, 26 for opening
t he package. To gain access to the contents, the user pulls

on the two tabs.
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The exam ner recognizes that Intini |[acks tabs which
ext end beyond the sealing area and are not seal ed together, as
requi red by independent clains 1 and 16, but contends that the
provi sion of such tabs would have been obvious in view of the
t eachi ngs of such tabs by Wardwell. For the reasons which
follow, it is our opinion that the examner's rejection is not
wel | founded.

The outer layers 12, 14 of Intini, and hence the tabs 32,
38 and panels 44 and tear sections 50 thereof, are adhered
together so that both are pulled back together to cause
del am nation of the panel 44 or tear section 50. 1In fact, the
configuration of cutouts formng the tabs provides a thorough
resistance to tear initiation and thus provides a greater
security against children being able to open the package
(colum 4, lines 66-68). In that the top and bottom | ayers
are intended to be pulled together to render the package nore
child resistant, the exam ner's argunent that it would have
been obvious in view of Wardwell to provide an unadhered
portion at the edges between the sheets of Intini "so there is
| ess resistance to tearing to facilitate retrieval of the
article" (answer, page 4) is not well taken. Accordingly, we
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shal | not sustain the exam ner's rejection of independent
claims 1 and 16, or of clains 2-7 which depend fromclaim1
and clains 17-20 which depend fromclaim 16, as being
unpat entabl e over Intini in view of Wardwell.

Rej ection (2)

Kurtz discloses a package conprising two sheets joined at
their margins formng a conpartnent therebetween for hol ding
an object such as a suture, suture needle, dressing, bandage,
medi cinal pill, or the like (colum 1, lines 4-8). The
opposi ng short edges of the package are provided with a
plurality of tear-initiating areas 9 extending through sheets
1, 2 fromthe outer edge of the package towards the seal ed
conpartment 3 formed therein. The tear-initiating areas may
be of any conventional type such as weakened areas, slots,
perforations, notches or the |like (colum 3, |ines 23-25).
One using the package knows that the short edges of the
package include the tear-initiating areas. Further, since a
plurality of tear-initiating areas are provided, a tear-
initiating area can be | ocated w thout the necessity of

| ooki ng at the package.
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Wardwel |l is di scussed above.

Clains 1-7 and 16-213

Each of these clains requires that the top sheet and
bottom sheet include tabs which extend beyond the sealing area
and are not sealed to one another and at | east one perforation
in the sealing area of the top sheet so that as the sheets are
separated from each other the top sheet tears adjacent the at
| east one perforation.

The Kurtz package conprises a top sheet and a bottom
sheet seal ed together at their peripheries, with both the top
and bottom sheets being provided with perforations 9 in the
sealing area. However, we find no structure in the Kurtz
package that corresponds to the recited tabs which extend
beyond the sealing area and are not sealed to one another. W
do not share the examner's view (answer, page 6) that Kurtz'
di sclosure in colum 3, |lines 54-57, in any way teaches or

suggests tabs included in the top and bottom sheets which

3 Appel | ants' groupi ng of dependent claim21 with claims 8-15 appears to
be in error, as claim?21, like independent clainms 1 and 16, recites both the
tabs and the perforation. Accordingly, we shall consider claim21 along with
clains 1-7 and 16-20.
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ext end beyond the sealing area and are not sealed to one
anot her.

VWil e Wardwel | di scl oses a seal ed package havi ng pul
tabs, we find no suggestion in the conbined teachings of Kurtz
and Wardwel|l to provide both the perforations taught by Kurtz
and the pull tabs taught by Wardwell in a single package. The
perforations of Kurtz are provided to facilitate opening of
t he package by tearing, while the pull tabs of Wardwell are
provided to facilitate opening in an alternative manner, by
pul ling the top and bottom sheets apart. From our
perspective, the references suggest one feature or the other,
but not bot h.

For the foregoing reasons, we cannot sustain the
exam ner's rejection of clains 1-7 and 16-21 as being
unpatentabl e over Kurtz in view of Wardwel | .

Clains 8-15

In accordance with 37 CFR 8 1.192(c)(7), we have sel ected
i ndependent claim8 as the representative claimfromthe

appel l ants' grouping of clainms 8-15 to decide the appeal on
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this rejection under 35 U.S.C. § 103. See page 4 of
appel l ants' brief.
Claim 8 reads as foll ows:

8. A tanper-evident seal ed package for a wound
dressing conprising a top sheet having an inner and
outer surface, a bottom sheet having and [sic: an]

i nner and outer surface, and a wound dressing, the

i nner surface of the top sheet sealed to the inner
surface of the bottom sheet so as to seal the wound
dressing between the top and bottom sheets and
provi de a seal ed package, the portion of the top and
bott om sheets that are sealed to each other defining
seal ing areas, the top sheet of the seal ed package
having at | east one perforation in its sealing area
so that when the sheets are separated from one

anot her, the top sheet tears adjacent to the at

| east one perforation to provide an indication that
t he seal ed package has been at | east partially
opened.

Claim8 recites at |east one perforation, but, in
contrast to clainms 1 and 16, does not recite tabs extending
beyond the sealing area and not sealed to one anot her.
Additionally, claim8 recites a wound dressing sealed within
t he package.

As di scussed above, Kurtz discloses at |east one
perforation 9 in the sealing area of the package. The
exam ner (answer, page 4) asserts that "[w] hen the sheets are

separated from each other, the top sheet tears adjacent to the
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perforation to show tanpering of the package" and appellants
do not challenge this assertion.

The exam ner finds that Kurtz does not disclose a wound
dressing (answer, page 5). It is apparent to us that, in
maki ng this finding, the exam ner has overl ooked the
di scl osure by Kurtz in colum 1, lines 7-8, of an object such
as a dressing or bandage held in the package. |In our view,
one skilled in the art would understand a dressing or bandage
to be a "wound dressing” as used in claim8. 1In any event,
even without the specific disclosure of a dressing or bandage
in the package by Kurtz, we share the exam ner's opinion
(answer, page 5) that it would have been obvious to a person
of ordinary skill in the art to place a wound dressing within
the Kurtz package for safe storage in an easy opening sterile
package, as such a person woul d recognize a wound dressing as
the type of nedical or surgical product suitable for packagi ng
in a package of the type taught by Kurtz, as illustrated, for
exanpl e, by Wardwel | .

The only argunent offered by appellants' brief as to the
patentability of the clainms over Kurtz in view of Wardwell is
that the applied references provide no teaching or suggestion
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to combine pull tabs as taught by Wardwell with a package
havi ng perforations as taught by Kurtz. This argunent is not
found persuasive with respect to claim8 because, as noted

above, claim 8 does not recite any tabs.*

In Iight of the above, we shall sustain the exam ner's
rejection of claim8, as well as clainms 9-15 which fall
therewith, as being unpatentable over Kurtz in view of
Var dwel | .

CONCLUSI ON

To summari ze, the decision of the exam ner to reject
claims 1-21 under 35 U . S.C. 8§ 103 is affirnmed as to clainms 8-

15 and reversed as to claim 1-7 and 16-21.

1t is well established that linitations not appearing in the clains
cannot be relied upon for patentability. Inre Self, 671 F.2d 1344, 1348, 213
USPQ 1, 5 (CCPA 1982).
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No tine period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
§ 1.136(a).

AEFl RVED- | N- PART

JENNI FER D. BAHR
Adm ni strative Patent Judge

NEAL E. ABRAMS )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
LAWRENCE J. STAAB ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)

13



Appeal No. 2000-1313
Application No. 08/797,478

LEYDIG VO T & MAYER LTD
TWO PRUDENTI AL PLAZA
180 NORTH STETSON

SUI TE 4900

CHI CAGO, |IL 60601-6780

14



